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: INTERSTATE
Ma. Mildred Lee WMMERCECOMM'SSIOH Dd ooMvoRooo]:no]:'ﬂlcsgaoooo
Interatate Commerce Commisaion ) ;3
12th & Conatitution Ave‘nue’ N.W. Fee s / -o'.o.ooooooo'no-i
Washington, D.C. 20423 . i '

. ICC Washington, D. C.

Dear Ms. Lee:

Please find enclosed an original and one c%unterpart of a
Memorandum of Railcar Lease Agreement dated January:;15, 1988

between the following parties: :
I

Lessor: Helm Locomotive Leasing
c¢/0 Helm Financial Corporation x = ;
One Embarcaderco Center ! g = :ﬁZﬁ
Suite 3320 S T
San Francisco, CA 94111 < Vs,
. ‘ I o, W C?: :
Lessee: Iowa Interstate Railroad, LTD. - W s
818 Church Street Z mm o
Evanaton, IL 60201. ; L N,
| = - o
=z o Y
[~ <

The equipment involved in this transaction is as follows:

1, GP-38 Locomotive (GM)

Equipment: \
: IAIS 600

The, £filing fee of €13 is enclosed. Thank you.

/77%&\@2@{

Mary Ann Oster
Research Consultant

Enclosures



Interstate Commeree €ommission 3/11/88

@ashington, B.C. 20423

OFFICE OF THE SECRETARY

_ Mary Ann Oster
Research Consulant
Oster Researehing Services f
12897 Colonial Dr. |
Mt.Airy,MD. 21771

Dear Ms, Oster

The enclosed document(s) was recorded pursuant to the provi-

sions of Section 11303 of the Interstatq Commerce Act,

49 vU.s.cC.

11303, on 3/11/88 at 9:50am g and assigned re-

|
cordation number(s). 15531 '

Sincerely yours,

Yot €. el

, Secretary

Enclosure(s)

SE-30
(71/79)
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MEMORANDUM OF MAR11 1368 -0 2 A

RAILCAR LEASE AGREEMENT ATE COMMERCE COMMISSION

THIS MEMORANDUM OF RAILCAR LEASE AGREEMENT is intended to
evidence the Railcar Lease Agreement dated as of January 15, 1988
(the "Lease") between Helm Locomotive Leasing, a joint venture,
(the "Lessor") and the Iowa Interstate Railroad, LTD., an Iowa
corporation (the "Lessee"), for the purpose of satisfying the
requirements of recordation with the Interstate Commerce
Commission under Section 49 of U.S.C. 11303. The Lessor is the
owner of the locomotive more fully described in Annex A hereto
(the "Unit"). The Lessee leased from the Lessor the Unit at the
rentals and upon the terms and conditions provided in the Lease,
attached hereto as Annex B.

IN WITNESS WHEREOF, the Lessor and the Lessee, each pursuant
to authority, have executed this Memorandum of Lease as of this
15th day of January, 1988.

"Lessor"

HELM LOCOMOTIVE LEASING,
a joint vent

jﬁ%§22; éaza2226717 By: *%éé%%iﬁf;j/- Z-
(rz/tle. /&/JWW/%%%, Tlté' ﬂo&r ,VIZ

Helm Equipment Leasing Corporation,
a joint venturer in Helm Locomotive
Leasing

/

"Tessee"

IowWA INTERSTATE RATLROAD, LTD.

Atjﬁté(ﬁox//& ' /ﬂ[ 7

Title: 9;//0/%/ Title: ngﬂﬁ(/oi o
- A




ANNEX A
to
Memorandum of
Lease of Railroad Equipment
Dated as of January 15, 1988

Equipment Description Quantity Lessee's Numbers

General Motors (Electro- 1 IAIS 600
Motive Division)



LEASE OF RAILROAD EQUIPMENT
BETWEEN
HELM LOCOMOTIVE LEASING
a joint venture

AND

IOWA INTERSTATE RAILROAD, LTD.

ANNEX B
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LEASE OF RAILROAD EQUIPMENT

LEASE OF RAILROAD EQUIPMENT, dated as of January 15,
1988, between HELM LOCOMOTIVE LEASING, a joint venture,
(herelnafter called the "Lessor") and the IOWA INTERSTATE
RAILROAD, LTD., an Iowa corporation (hereinafter called the
"Ilessee"). The term "Affiliate" as used hereinafter means any
parent or subsidiary of the Lessee and any subsidiary of any
parent of the Lessee.

WHEREAS, the Lessor is owner of one EMD, GP-BQ locomotive
more fully described in Annex A hereto (hereinafter called the
"Unit") ;

WHEREAS, the Lessee desires to lease from the Lessor the
Unit at the rentals and for the terms and upon the .conditions
herelnafter provided; : cevvean .,

NOW, THEREFORE, in consideration of the premises and of
the rentals to be paid and the covenants hereinafter mentioned
to be kept and performed by the Lessee, the Lessor hereby leases
the Unit to the Lessee upon the following terms and conditions:

1. Delivery and Acceptance of Units. The Lessee
hereby accepts the Unit together with all replacement parts,
additions, repairs and accessories incorporated therein and/or
affixed thereto whereupon each Unit shall be subject thereafter
to all terms and conditions of this Lease. -The Lessor. warrants
that it has good title to the Unit free and clear of any liens
and encumbrances, and has authority to enter into and perform
this Lease. The Unit presently bears Mid-South Railroad report-
ing marks. The Lessee may repaint and stencil its name on the
Unit. ' ;

2. Rentals. The Lease shall comilence with respect to
the Unit when said Unit is interchanged to Lessee’s Railroad,
and shall continue until the final rental payment is made, sub-
ject to Section 13. Upon interchange, Lessee shall have the
right to reject the Unit if it -has been damaged in transit or is
missing any parts or components. Rent shall commence on the
date Lessee places the Unit in service, but not later than one
(1) days after-'said Unit is interchanged to the Lessee, which
date is herein called the "Rent Commencement Date" and shall
continue for sixty (60) months. The monthly rental shall be

payablé monthly in advance.

In the event the Lessee shall be in default in the pay-
ment of any sum of money to be paid under this Lease, whether
rental or otherwise, the Lessee shall pay the Lessor, as addi-
tional rental, to the extent permitted by applicable law, inter-
est on such unpald sum from its due date to date of payment by
the Lessee at a rate equal to per annum. )




This Lease is a net lease and the Lessee shall inot be
entitled to any abatement of rent, reduction thereof or'set-off
against rent, including, but not llmlted to, abatements, reduc-
tions or setoffs due or alleged to be due to, or by reason of,
any past, present or future claims of the Lessee against the
Lessor under this Lease or otherwise; nor shall this Lease
terminate, or the respective obligations of the Lessor. or Lessee
be otherwise affected, by reason of any defect in or damage to
or loss of possession or loss of use of or destruction of the
Unit from whatsoever cause, the prohibition of or other restric-
tion against Lessee’s use of the Unit, the interference with
such use by any private person or entity, the invalidity or
unenforceability or lack of due authorization of this Lease, or
for any other cause whether similar or dissimilar to the fore-
going, and present or future law to the contrary notwith-
standing, it being the intention of the parties hereto that the
rents and other payments payable by the Lessee hereunder shall
continue to be payable in all events in the manner and at the
times herein provided. To the extent permitted by applicable
law, the Lessee hereby waives any and all rights which it may
now have or which at any time hereafter may be conferred upon
it, by statute or otherwise, to terminate, cancel, 'quit or
surrender the lease of the Unit except in accordance with the
express terms hereof. Each rental or other payment made by the
Lessee hereunder shall be final and the Lessee shall not seek to
recover all or any part of such payment from the Lessor for any
reason whatsoever. The rentals and other sums payable by the
Lessee hereunder shall be paid without notice, demand, counter-
claim, or defense by reason of any cxrcumstance or occurrence
whatsoever. :

3. Term of Lease. The term of this Lease with respect
to the Unit shall begin on Rent Commencement Date, and, unless
sooner terminated in accordance with the provisions of this
Lease, shall end on the last day of the sirxtieth month there-
after. S o

The obligations of the Lessee hereunder (including, but
not limited to, the obligations of the Lessee under Paragraphs
5, 8 and 10 hereof) shall survive the expiration or sooner
termination of this Lease.

L] '

4. Identification Marks. The Lessee will cause the
Unit to be kept numbered with its identifying number as set
forth in Annex A hereto. and will keep and maintain, plainly,
distinctly, permanently and conspicuously marked on_the side of
the Unit in letters not less than one inch in height, the words
"Oownership subject to a security agreement filed with the
Interstate Commerce Commission" or other appropriate words des-
ignated by the Lessor, with appropriate changes thereof and
additions thereto as from time to time may be required by law in




order to protect the title of the Lessor and the rights:of the
Lessor under this Lease. The Lessee will not place the'Unit in
operation or exercise any control or dominion over the rSame
until such names and word or words shall have been so marked on
both sides thereof and will replace promptly any such names and
word or words which may be removed, defaced or destroyed. The
Lessee will not permit the identifying number of the Unit to be
changed except in accordance with a statement of new identifying
number to be substituted therefore, which statement previously
shall have been filed with the Lessor by the Lessee.and filed,
recorded or deposited in all public offices where this Lease
will have been filed, recorded and deposited. oo

Except as above provided, the Lessee will not allow the
-name of any person, association or corporation to be placed on
the Unit as a designation that might be interpreted as a claim
of ownership; provided, however, that the Lessee may.cause the
Unit to be lettered with the names or initials or 'other insignia
customarily used by the Lessee or its Affiliates on railroad
equipment used by it of the same or a similar type for conven-
ience of identification of the right of the Lessee to use the
Unit under this Lease.

5. Taxes. All payments to be made by the Lessee
hereunder will be free of expense to the Lessor for collection
or other charges and will be free of expense to6 the Lessor with
respect to the amount of any local, state or federal taxes
(other than the federal income tax payable by the Lessor in
consequence of the receipt of payments provided herein and other
than state or city income taxes or franchise taxes measured by
gross or net income based on such receipts, ‘except any such tax
which is in substitution for or relieves the Lessee from . .the
payment of taxes which it would otherwise be obligated to pay or
reimburse as herein provided), assessments or licenses (and any
charges, fines or penalties in connection with or measured by,
this Lease or any sale, rental, use, payment, shipment, delivery
or transfer of title under the terms hereof), all of which
taxes, assessments, licenses, charges, fines and penalties the
Lessee assumes and agrees to pay on demand in addition to the
payments to be made by it provided for herein. The lessee will
also pay promptly all taxes, assessments or licenses (and any
charges, finesror penalties in connection therewith) which may
be imposed upon the Unit or for the use or operation thereof or
upon the Lessee’s earnings arising therefrom or upon the Lessor
solely by reason of its ownership thereof and will keep at all
times all and every part of such Unit free and clear of all
taxes and assessments which might in any way affect the title of
the Lessor or result in a lien upon such Unit (hereinafter
called "Impositions"); provided, however, that the, Lessee shall
not be obligated to reimburse the Lessor for any Impositions so
paid unless the Lessor shall have been legally liable. with

<




respect thereto, or unless the Lessee shall have approved
thepayment thereof.

In the event any reports with respect to Impositions are
required to be made on the basis of the Unit the Lessee will
either make such reports in such manner as to show the interest
of the Lessor in such Unit or will notlfy the Lessor of:.such
requirement and will make such reports in such manner as shall
be satisfactory to the Lessor.

In the event that, during the continuance of this Lease,
the Lessee becomes liable for the payment or reimbursement of
any Impositions, pursuant to this Paragraph 5, such liability
shall continue, notwithstanding the expiration or sooner termin-
ation of the term of this Lease, until all such Impositions are
paid or reimbursed by the Lessee. :

The amount which the Lessee shall be required to pay with
respect to any Imposition which is subject to indemnification
under this Paragraph 5 shall be an amount sufficient to restore
the Lessor to the same net after-tax rate of return and after--
tax cash position, after considering the effect of such payment
on its United States federal income taxes and state and city
income taxes or franchise taxes based on net income, that the
Lessor would have been in had such Imposition not be imposed.

6. Casualty Occurrence. In the event that the Unit
shall be or become worn out, lost, stolen, destroyed or irrepar-
ably damaged or obsolete or economically unserviceable for use
from any cause whatsoever, or the Unit shall be’ condemned, con-
fiscated, or seized, or the title to or use of the Unit shall be
requisitioned for a period of 90 continuous days (such occur-
rences being hereinafter called "Casualty Occurrences") during
the term of this Lease, the Lessee shall on the next succeeding
rental payment date after it shall have determined that the Unit
has suffered a Casualty Occurrence, fully inform the Lessor in
regard thereto. On such date the lLessee shall pay to the Lessor
an amount equal to the acrued rental for such Unit to the date
of such payment plus an amount equal to the'settlement found on
the casualty schedule opposite the payment date attached hereto
as Exhibit B. Upon the making of such payment by the Lessee in
respect of the Unit, the rental for such Unit shall cease to
accrue as of the date of such payment, this Lease shall termin-
ate and, all of Lessor’s rights, title and interest in such unit
shall automatically pass to Lessee on as is, where is basis.

Except as hereinabove in this paragraph 6 provided, the
Lessee shall not be released from its obligations hereunder in
the event of, and shall bear the risk of, any Casualty Occur-
rence to the Unit after delivery to and acceptance thereof by
the Lessee hereunder.



7. Recordkeeping:; Inspection. Lessee agrees to keep
and maintain and make available to Lessor such record of:
Lessee’s use, operation, inspection, repairs and maintenance of
the Unit while in its possession as shall be reasonably:required
by Lessor. Lessor, by such agent or agents as it may designate,
shall have the right at all reasonable times wiht reasonable
notice to go upon the property of Lessee to inspect the Unit
while in the possession of Lessee.

8. Compliance with Laws and Rules; Maintenance;
Insurance and Indemnification. The Lessor makes no.warranty or
representation, either expressed or implied, as to the design,
compliance with specifications, or condition of, or-as to the
quality of the material, equipment or workmanship in, the Unit
delivered to the Lessee hereunder, and THE LESSOR MAKES NO
WARRANTY OF MERCHANTABILITY OR FITNESS OF THE UNIT FOR ANY
PARTICULAR PURPOSE, OR AS TO CONDITION, COMPLIANCE WITH SPECI-
FICATIONS, QUALITY OR AS TO TITLE TO THE UNIT OR ANY ;COMPONENT
THEREOF, OR ANY OTHER REPRESENTATION OR WARRANTY, EXPRESS OR
IMPLIED, WITH RESPECT TO THE UNIT, OR COMPONENT THEREOF, EITHER
UPON DELIVERY THEREOF TO THE LESSEE OR OTHERWISE, it being
agreed that all such risks, as between the Lessor -and the
Lessee, are to be borne by the Lessee.

The Lessee agrees, for the benefit of the Lessor, to
comply in all respects with all laws of the jurisdictions in
which operations involving the Unit subject to this Lease may
extend, with the interchange rules of the Association of Ameri-
can Railroads and with all rules of the Interstate Commerce
Commission and any other legislative, executive, administrative
or judicial body exercising any power or jurisdiction over such
Unit, to the extent such laws and rules affect the operations or
use of such Unit;

and in the event such laws or rules require’ the alternation of
such Unit, the Lessee will conform therewith, at its expense,
and will malntaln the same in proper condltlon or operation
under such laws and rules; provided, however, that the Lessee
may, in good faith, contest the validity or application of any
such law or rule in any reasonable manner which does not, in the
reasonable opinion of the Lessor, adversely affect the property
or rights of the Lessor hereunder.

Subject to paragraph 6, the Lessee agrees, that at its
own cost and expense, it will return the Unit to the Lessor at
the expiration of the term or sooner termination of this Lease
in good order and repair, ordinary wear and tear excepted,
suitable for movement in the interchange system.

Any and all additions to the Unit and any replacements
thereto and of parts thereof made by the Lessee shall constitute

o



accessions to such Unit and, without cost or expense to the
Lessor, there shall be immediately vested in the' Lessor. the same
interest therein as the interests of the Lessor in such Unlt.

Lessee shall, at all times while thls Agreement is in
effect at its own expense, cause to be carried and maintained:
(i) all-risk, physical loss or damage insurance with respeéct to
the Unit; and (ii) public liability insurance with respect to
third party personal injury and property damage, in each case in
such amounts and for such risks and with such insurance compan-
ies as are satisfactory to the Lessor. All insurance shall be
taken out in the name of Lessee and shall name Lessor and any
assignee of Lessor as additional named insureds and shall also
list Lessor and any assignee of Lessor as loss-payees on the
insurance policies. Said p011c1es shall provide that Lessor and
any assignee of Lessor shall receive thlrty (30) days prior
written notice of any material changes in coverage or cancel-
lation thereof. With repsect to the additional insureds,
Lessee’s insurance policies shall be primary to any other valid
and available insurance ("Other Insurance") effected by, or for,
the additional insureds. Lessee shall require its insurer
specifically to waive subrogation, claim and recovery with
respect to any Other Insurance. Any and all deductibles in the
described policies shall be paid by the Lessee.

Each obtained by Lessee pursuant to this Section shall be
in accordance with the above terms and conditions, and such
terms and conditions shall be set forth on the Certificate of
Insurance provided to the Lessor pursuant to this Subsection.
Lessee shall furnish to Lessor concurrently with execution here-
of, and within thirty (30) days of receipt of a written request
from Lessor, and at intervals of not more than twelve (12) calen-
dar months from execution hereof, Certificates of Insurance
evidencing the aforesaid insurance. Lessee shall provide Lessor
a Certified Copy of each insurance policy udpon written request.
In the event that, and only with Lessor’s written approval,
Lessee shall be permitted to self-insure on any specifled inter-
ests, the Lessee hereby warrants to place the Lessor in the same
position as if the relating insurance had been effected.

The Lessee agrees to indemnify and save harmless the
Lessor againstpany charges or claim made against the Lessor, and
against an expense, loss or liability (including but not limited
to counsel fees and expenses, penalties and interest) which the
Lessor may incur in any manner (unless resulting from the
Lessor’s sole negligence) by reason of entering into or the per-
formance of this Lease or the ownership of, or which may arise
in any manner out of or as a result of the ordering, acquisi-
.tion, use, operation, condition, purchase, delivery, ‘rejection,
storage or return of, the Unit until such Unit is returned to
the Lessor in accordance with the terms of the Lease, and to
indemnify and save harmless the Lessor against any charge,

N
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claim, expense, loss or liability on the account of any accident
(unless resulting from the Lessor’s sole negllgence) in connec-
tion with the operatlon, use, condition, posse551on or storage
of such Unit resulting in damage to property or injury or death
to any person. The indemnities contained in this paragraph
shall survive payment or performance of all other obllgations
under this Lease or the termination of this Lease.

The Lessee agrees to prepare and deliver to the Lessor

- within a reasonable time prior to the required date of filing
(or, to the extent permissible, file on behalf of the Lessor)
any and all mandatory reports of which the Lessee has or reason-
ably should have actual knowledge, except income tax reports, to
be filed by the Lessor, with any Federal, state or other regula-
tory authority by reason of the ownershlp by the Lessor of the
Unit or the leasing of the Unit to the Lessee. The Lessor shall
notify the Lessee of any such reports .of which the Lessor has
actual knowledge. C e

9. Return of the Unit Upon Expiration of Term. As
soon as practicable on or after the expiration of the term of
this Lease with respect to the Unit, the Lessee will, at its own
cost and expense, at the request of the Lessor, deliver posses-
sion of such Unit to the Lessor upon such storage tracks of the
Lessor or its Affiliates as the Lessor may reasonably desig--
nate. The Lessee shall permit the Lessor to. store such, Unit on
such tracks free of charge for a period not exceeding ninety
days after such expiration and shall transport the same to any
reasonable place on the lines of railroad operated by the Lessee
or to any connecting carrier for shipment, all as reasonably
directed by the Lessor. The movement and storage of such Unit
shall be at the expense and risk of the Lessee if the Lessor has
given movement and storage instructions within the above ninety--
day period; provided, however, that if the Lessor instructs the
Lessee to store such Unit for a period beydnd ninety days. after
the expiration of this Lease with respect to such Unit, such
additional storage shall be at the expense and risk of the:
Lessor. If no movement instructions were given by the Lessor
within such ninety day period, the movement and storage of the
Unit after such ninety-day period shall be at the expense and

risk of the Lessor. Storage charges of per day shall be
paid by the Lessor to the Lessee for such Unit stored on
Lessee’s tracks at Lessor’s expense or stored due to Lessor not
requestlng that movement to an interchange point be commenced
prior to the expiration of the ninety-day period. During any
such storage period the Lessee will permit the Lessor or any
person designated by it, including the authorized representative
or representatives of any prospective purchaser of such Unit, to
inspect the same at such reasonable time or times as the Lessee
shall agree to. . R



P ey

The assembling, delivery, storage and transporting of the
Unit as provided in this paragraph 9 are of the essence of this
Lease, and upon appllcatlon to any court of equity having: juris-
diction in the premises, the Lessor shall -be entitled to a de-
cree against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, deliver, store and trans-
port the Unit. If the Lessor shall elect to abandon the ‘Unit
because such Unit has suffered a Casualty Occurrence or: which
after the expiration of this Lease the Lessor shall have .deemed
to have suffered a Casualty Occurrence, it may deliver written
notice to such effect to the Lessee and Lessee shall thereupon
assume, and hold the Lessor harmless from all liability arising
in respect of any responsibility of ownership thereof, from and
after receipt of such notice and Lessor shall transfer title to
such Unit to Lessee free and clear of any liens and encumbrances
whatsoever.

10. Default. If, during the continuance of-thls Lease,
one or more of the follow1ng events (hereln sometimes: called
Events of Default) shall occur;

(a) default shall be made in the payment of any
part of the rental provided in paragraph 2 hereof and
such default shall continue for ten days after written
notice is sent to Lessee;

(b) the Lessee shall make or permit any unauthor-
ized assignment or transfer of this Lease or of posses-
sion of the Unit; .

(c) default shall be made in the observance or
performance of any other of the covenants, conditions and
agreements on the part of the Lessee contained herein and
such default shall continue for thirty days after written
notice from the Lessor to the Lessee specifying the
default and demanding the same to be remedied;

(d) any proceedings shall be commenced by .or
against the Lessee for any relief under any bankruptcy or
insolvency laws, or laws relating to the relief of:
debtors, readjustments of indebtedness, reorganizations,
arrangemrents, compositions or extension (other than a law
which does not permit any readjustment of the obliga--
tions of the Lessee hereunder), and all the obligations
of the Lessee under this Lease shall not have been duly
assumed in writing, pursuant to a court order or decree,
by a trustee or trustees or receiver or receivers
appointed for the Lessee or for the property of the
Lessee in connection with any such proceedings in such
manner that the status of such shall be the same as admin-
istrative expenses incurred by such a trustee or trustees
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or receiver or receivers, within thirty days after such .appoint-
ment, if any, or sixty days after such proceedings shall:have
been commenced, whichever shall be earlier:.; g;;
(e) any material representatlon made by the.
Lessee herein or in any certificate or other instrument

delivered under or

pursuant to any prov151on hereof shall prove to have been
false or incorrect in any material respect on. the date as
of which made; o

then, in any such case, the Lessor, at its option may:

(1) proceed by appropriate court action or
actions either at law or in equity, to enforce perform-
ance by the Lessee of the applicable covenants of this
Lease or to recover damages for the breach thereof; or

(ii) Dby notice in writing to the Lessee terminate
this Lease, whereupon all rights of the Lessee to the use
of the Unit shall absolutely cease and determine as
though this Lease had never been made, but the Lessee
shall remain liable as herein provided; and thereupon,
the Lessor may in a reasonable manner and without damage
to the property of the Lessee or injury to any person by
its agents enter upon the premises of the Lessee'or other
premises where the Unit may be and take possession of
such Unit and thenceforth hold, possess and enjoy the
same free from any right of the Lessee, or its successors
or assigns, to use the Unit for any purposes whatever:
but the Lessor shall, nevertheless, have a right to
recover from the Lessee any and all amounts which under
the terms of this Lease may be then due or which may have
accrued to the date of such terminatdon (computing the
rental for any number of days less than a full réntal
period by multiplying the rental for such full rental
period by a fraction of which the numerator is such
number of days and the denominator is the total number of
days in such full rental period) and .also to recover
forthwith from the Lessee (a) as representing actual loss
incurred by the Lessor, damages for loss of the bargain
and not as a penalty, a sum, with respect to the Unit
which represents the excess of the then present value of
all rentals for such Unit which would otherwise have
accrued hereunder from the date of such termination to
the end of the term of this Lease as to such Unit over
the then present value of the then fair rental value of
such Unit for such period computed by discounting to the
date of such termination rentals which the Lessor reason-
ably estimates to be obtainable for the use of the Unit
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during such period, such present value to be computed in
each case on a basis of a per annum discount, .com-
pounded annually from the respective dates upon which’
rentals would have been payable hereunder had this Lease
not been terminated, and (b) any damages and expenses,
including reasonable attorneys’ fees, in addition thereto
which the Lessor shall have sustained by reason of.the
breach of any covenant or covenants of this Lease.other
than for the payment of rental, including, without
limitation, expenses of resale or re-leasing (including
incidental transportation costs incurred by Lessor).

The remedies in this Lease provided in favor of the
Lessor shall not be deemed exclusive, but shall be cumulative,
and shall be in addition to all other remedies in its favor
existing at law or in equity. The Lessee hereby waives any
mandatory requirements of law, now or hereafter in effect, which
might limit or modify the remedies herein provided, to the
extent that such waiver is permitted by law. The Lessee hereby
waives any and all existing or future claims to any offset
against the rental payments due hereunder, and agrees to make
rental payments regardless of any offset or claim whlch may be
asserted by the Lessee or on its behalf. :

The failure of the Lessor to exercise the rights granted
it hereunder upon any occurrence of any of the contingencies set
forth herein shall not constitute a waiver of any such right
upon the continuation or recurrence of any such contingencies or
similar contingencies.

11. Return of the Unit Upon Default. 'If this Lease
shall terminate pursuant to Paragraph 10 hereof, the Lessee
shall forthwith deliver possession of the Unit to the Lessor.
The condition of the Unit upon such return shall be as required
pursuant to Paragraph 8 hereof. For the purpose of delivering
possession of such Unit to the Lessor as above requlred the
Lessee shall at its own cost, expense, and risk:

(a) Forthwith place such Unit upon such storage
tracks of the Lessee or its Affiliates as the Lessor
reasonably may designate or, in the absence of such
designation, as the Lessee may select,

(b) permit the Lessor to store such Unit on such
tracks for a period not exceeding six months at the risk
of the Lessee, and

(c) transport the same, at any time within such
six-month period, to any place on the lines of railroad
operated by the Lessee or any of its Affiliates or to any
connecting carrier for shipment, all as reasonably dir-
ected by the Lessor. The assembling, delivery, storage

_10- (
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and transporting of the Unit as provided in this para-
graph 11 are of the essence of this Lease, and upon
application to any court of equity having jurisdiction in
the premises the Lessor shall be entitled to a decree
against the Lessee requiring specific performance of the
covenants of the Lessee so to assemble, dellver, store
and transport the Unit. L

Without in any way limiting the obliqation-of the Lessee
under the foregoing provisions of this Paragraph:l1l, the Lessee
hereby irrevocably appoints the Lessor as the agent and attorney
of the Lessee, with full power and authority, at any time while
the Lessee is obligated to deliver possession of the Unit to the
Lessor, to demand and take possession of such Unit in the name
and on behalf of the Lessee from whomsoever shall be at the time
in possession of such Unit. In connection therewith Lessee will
supply Lessor with such documents as- Lessor may reasonably
request. .

12. Assignment; Possession and Use. Conditioned upon
the Lessee performing all of the terms, covenants, and condi-
tions of this Lease, the Lessor, its successors and a551gns will
not disturb the Lessee’s peaceable and quiel: possession and use
of the Unit during the term of this Lease, provided, that no
Event of Default has occurred and is continuing.

This Lease shall be assignable in whole or in part by the
Lessor without the consent of the Lessee, but the Lessee shall
be under no obligation to any assignee of the Lessor except upon
written notice of such assignment from the lLessor. All the
rights of the Lessor hereunder (including but not limited to the
rights under Paragraphs 5, 8 and 10) shall inure to the benefit
of the Lessor’s assigns. Whenever the term Lessor is used in
this Lease it shall apply and refer to each assignee of the
Lessor. .

So long as the Lessee shall not be in default under this
Lease, the Lessee may without any prior consent of the Lessor
sublease the Unit or assign this Lease to anyone or more of the
Lessee’s Affiliates, or with the prior written consent of the
Lessor sublease the Unit to third parties; provided, that (i)
such sublease or a551gnment shall provide that the Unit shall be
operated and maintained in accordance with the terms hereof;
(ii) the Lessee shall prov1de the Lessor with 10 days advance
notice of any such sublease or assignment and a copy of such
sublease or assignment; (iii) such sublease shall be subject and
subordinate to the terms and provisions of this Lease and the
interests of the Lessor; and (iv) no such sublease or assignment
shall relieve Lessee of its obligations hereunder, which shall
remain those of a principal and not a surety. - oo
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The Lessee represents and warrants that:’ (i) Lessee (or
any assignee or sublessee) will not at any time durlng the term
of this Lease use or fail to use the Unit, in such a way as to
disqualify it as "Section 38 property" w1th1n the meaning of
Section 48 of the United States Internal Revenue Code; :(1i)
Lessee (or any assignee or sublessee) will at all times:during
the term of this Lease use such Unit in such :a way that for
federal income tax purposes, all amounts includable in the gross
income of Lessor with respect to such Unit and all deductions
allowable to Lessor with respect to such Unit will be treated as
derived from, or allowable to, sources within the United ‘States;
and (iii) Lessee will maintain sufficient records to verify such
use, which records will be furnished to Lessor within 30 days
after receipt of a written demand therefore.

So long as the Lessee shall not be in default. under this
Lease, the Lessee shall be entitled to the possession and use of
the Unit in accordance with the terms of this Lease, but the
Lessee shall not assign or transfer (except as otherwise per-
mitted by this paragraph 12) or encumber its leasehold interest
under this Lease in the Unit (except to the extent ‘that the pro-
visions of any existing mortgage on any of the lines of railroad
of the Lessee may subject such leasehold interest to the lien
thereof); and, in addition, the Lessee, at its own expense will
as soon as p0551b1e cause to be duly discharged any‘lien, charge
or other encumbrance (other than an encumbrance resulting from
claims against the Lessor not related to the ownership of the
Unit) which may at any time be imposed on or with: respect to
such Unit or the interest of the Lessor or the Lessee therein.
The Lessee shall not, without the prior written consent of the
Lessor, part with the possession or'controliof, or suffer or
allow to pass out of its possession or control,’ the Unit, except
to the extent permitted by the provision of the next succeedlng
paragraph hereof.

[ o

'So long as the Lessee shall not be in default under this
Lease, the Lessee shall be entitled to the possession of ‘the
Unit and to the use thereof upon the lines of railroad owned or
operated by it (either alone or jointly) or by any corporation a
majority of whose voting stock (i.e., having ordinary voting
power for the election of a majority of its ‘Board of Directors)
is owned directly or indirectly by the Lessee, or its Affil-
iates, or upon lines of railroad over which the Lessee or any
such corporation has trackage or other operating rights or over
which railroad equipment of the Lessee is regularly operated
pursuant to contract, and also to permit the use of the Unit
upon connecting and other railroads in the usual interchange of
traffic and under standard run-through and power pooling arrange-
ments, but only upon and subject to all the terms and conditions
of this Lease.
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Nothing in this Paragraph 12 shall be deemed to restrict
the right of the Lessee to assign or transfer: its leasehold
interest under this Lease in the Unit or possession of the Unit
to any corporation (which shall have duly assumed the. obliga-
tions hereunder of the Lessee) into or with -which the Lessee
shall have become merged or consolidated or which shall- have
acquired the property of the Lessee as an entirety or substan-
tially as an entirety; provided, however, (i) that such assignee
or transferee will not, upon the effectiveness of such merger,
consolidation or acquisition be in default under any provision
of this Lease, (ii) such assignee or transferee shall be of a
character so that after giving effect to such merger, consoli-
dation or acquisition, the ability of the assignee or transferee
to perform the obligations of the Lessee hereunder shall not, in
the reasonable opinion of the Lessor, be adversely affected; and
(iii) such assignee or transferee shall execute an assumption
agreement expressly assuming all of the obligations of the
Lessee hereunder (including, but not limited to, Paragraph 16
hereof).

. In connection with any sublease or assignment by Lessee
under this Paragraph 12, whether or not Lessee is required to
obtain the consent of the Lessor to any such transaction, Lessee
agrees, at its expense, to cause any such assignment or sublease
to be duly filed and recorded with the Interstate Commerce
Commission in accordance with 49 U.S.C. 11303 in‘order to
protect the interest of the Lessor in and to the Units under
this Lease.

The Lessee agrees that during the texrm of this Lease, the
Lessee will not assign the Unit to service .involving the oper-
ation and maintenance thereof outside the United States of
America and that during such term use of such Unit outside the
United States of America will be limited to. 1nc1dental and
temporary use- in Canada. AR

13. Option to Purchase. The Lessor hereby grants to
the Lessee an exclusive right, exercisable at the discretion of
the Lessee, to purchase the Unit for a purcliase price equal to
the fair market value thereof but not to exceed
This purchase option shall be exercisable by the Lessee g1v1ng
written notice':(the "Purchase Notice") to the Lessor not later
than 120 days prior to the Purchase Date (as hereinafter
defined) of its intent to purchase the Unit which notice shall
specify the proposed Purchase Date which shall be the last: day
of this Lease. If the Lessor accepts the proposed purchase
price, it shall so notify the Lessee to that effect in writing
within 30 working days after receipt of the Purchase Notice, and
this shall constitute an agreement as to the price of the cars
to be purchased. If the Lessor does not accept the purchase
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pr1ce proposed by the Lessee, the Lessor within, 30 days after
receipt of the Purchase Notice shall propose a purchase price
for the Unit, and the Lessee shall be oblicated to accept or
reject orally or in writing such purchase price within 10 days
after receipt of Lessor’s proposal. If such price is accepted,
then an agreement shall be deemed to exist with. respect, to the
sale price of the Unit. If such price is rejected, the Lessee
shall withdraw at that time its offer to purchase the:Unit.

Payment for the Unit to be purchased shall be in- immed-
iately available funds, due within 30 days of invoice, but not
earlier than the last day of the term herecf. The Unit when
delivered for purchase shall be free and clear of all. liens,
charges and encumbrances, and shall be in good and useable
condition, normal wear and tear for a Unit of its respective
vintage excepted. A

The parties acknowledge that the - “maximum pﬁr-
chase price for the Unit represents the current best estimate of
the maximum fair market value of the Unit on December 31, 1992.

14. Lessee’s Opinion of Counsel.  Concurrently with or
as soon as practicable after the execution and delivery of this
Lease, the Lessee will deliver to the Lessor the written opinion
of counsel for the Lessee, in scope and substance reasonably
satisfactory to the Lessor and its counsel, to the effect that:

(a) the Lessee is a, corporation legally
incorporated and validly existing, in good: standing,
under the laws of its jurisdiction of 1ncofporatlon, with
adequate corporate power to enter into thls Lease,

(b) this Lease has been duly authorlzed executed
and delivered by the Lessee and constitutes a valid,
legal and binding agreement, enforc&able in accordance
with its terms; :

(c) the execution and performance of this Lease
will not contravene or breach or create a material
default under any legal, organizational or contractual
obligation binding upon the Lessee;

(d) this Lease has been duly filed and recorded
with the Interstate Commerce Commission under 49 U.S.C.
11303; no other ‘filing or recording is necessary to
protect in the United States of America the right,: title
and interest of the Lessor in and to~the Unit., - =

15. Recording. Prior to the delivery and acceptance of
the Unit, and in connection with any sublease or a551gnment
permltted by Paragraph 12 hereof, the Lessee will cause this
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Lease and any such sublease or assignment to be filed and

recorded with the Interstate Commerce Commission in accordance
with 49 U.S.C. 11303. The Lessee will, from time to time, do
and perform any other act and will execute, acknowledge, deli-
ver, file, register, record and deposit (and will refile, re-
register, rerecord or redeposit whenever required) any and all
further instruments required by law or reasonably requested by
the lLessor, for the purpose of proper protection to the: satis-
faction of the Lessor of its title to the Unit or for the pur-
pose of carrying out the intention of thls Lease. |_

16. Notices. Any notice requried or permitted-to be
given by either party hereto to the other shall be deemed to
have been given when deposited in the United States certified
mails, first-class postage prepaid, addressed as follows:

If to the Lessor: Helm Locomotive Leasing
c/o Helm Financial Corporation
One Embarcadero Center
Suite 3320 .
San Francisco, CA 94111
Attn: President

If to the Lessee: Iowa Interstate Railroad, LTD.
818 Church Street
Evanston, Il 60201
Attn: David Young

or addressed to either party at such other address as such party
shall hereafter furnish to the other party in writing.

17. Severability. Any provision of this Lease which is
prohibited or unenforceable in any jurisdiction shall, as to
such jurisdiction, be ineffective to the extent of such prohi-
bition of unenforceability without invalidating the remaining
prov151ons hereof, and any such prohibition or unenforceability
in any jurlsdlctlon shall not invalidate or render unenforceable
such provision in any other jurisdiction.

18. Effect and Modification of Lease. This Lease exclu-
sively and completely states the rights of the Lessor and the
Lessee with respect to the leasing of the Units and supersedes
all other agreements, oral or written, with respect thereto. No
variation or modification of this Lease and no waiver of any of
its provisions or conditions shall be valid unless in writing
and signed by duly authorized signatories for the Lessor and the
Lessee.
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19. Successors and Assigns. This Lease will bind and

inure to the benefit of the respective successors and permitted

assigns of the parties hereto.

20. Execution.

This Lease, and any lease supplemental

hereto, may be executed in several counterparts, each of which
so executed shall be deemed to be an original, and in each case
such counterparts together shall constitute but one and; the same

instrument.

21. Law Governing.

This Lease shall be constfued, and

all questions concerning its performance and the rights and
remedies of the parties hereunder shall be determined, in
accordance with the laws of the State of California; provided,
however, that the parties shall be entitled to all rights

conferred by 49 U.S.C.

11303.

IN WITNESS WHEREOF, the Lessor and the Lessee, each
pursuant to due authority, have caused these presents to be
signed in their respective names as of the date first above

written.

I,

’
-

Attest:

Title G{ Y~<E0

.

a int

HELM LOCQMO E LEASING,
v
B

I et

vbere_HeaDd’

Helm Equipment Leasing
Cérporation

a joint venture in Helm
Locomotive Leasing

IOWA INTERSTATE“RAILROAD, LTD.

w O

Title NNAL ln
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STATE OF CALIFORNIA )
)ss.

COUNTY oF. ) Franxcisce )

on this ZBffDﬂMW, before me personally
appeared RupneoC . [ RthERto me personally known, who, being
by me duly sworn, says that he is N7~ of Helm Equipment
Leasing Corporation a joint venture in Helm Locomotive Leasing,
that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instrument was
the free act and deed of said corporation. .

OFFiCIAL SEAL
NANCY L HOFENER

NOTARY PUBLIC - CALIFORNIA

SAN FRANCISCO. COUNTY ,
My comm. expires JAN 9, 19390

4/
Notary Public

i -

M SCmre]

My Commission Expires: 014/1.,«/1/1??/440 |

[Notarial Seal)

STATE OF IOWA- Lt/ Aygsg

COUNTY oF o A=

On this o__?é day L e A1 , 1988, before me
personally appears gl /geeci /(7 2 <ed, , to me personally
kno who being by me dWly swoyn says that he is
a of IOWA INTERSTATE RAILROAD, LTD., that said
instrument was signed and sealed on behalf of said corporation
by authority of its President and Directors and he acknowledged
that the execution of the foregoing instrument was the free act

and deed of said corporation.///{ijiii:if/

Notary Public

My Commission Expires: 577”74%?1'//3;%;%9 :

[Notarial Seal]

00000000004

“OFFICIAL SEAL" 3

~ O R
BRENDA f R‘ANC o ,

Sois Cook County, Winols @

Notary Pubiic C oty 1. 1580 P

My Commission Expires 3



Annex A

to

Lease of Railroad Equipment

Dated as of January 15, 1988

Equipment Description

General Motors (Electric
Motive Division) GP-38,
2000 H.P., Diesel Electric
Locomotive built in 1967.

Quantity
1

Lessee’s Numbers

IAIS 600



